Autoteile-meile.de against Normative Template for Marketer-Consumer Communications

Summary

Autoteile-Meile.de is a German business, which appears to be a division of Hanover-based Delticom AG.  It sells car-parts, especially tyres, and appears to focus on sales within Germany.  Its site is subject to German law, which is substantially more protective of consumers than those of countries such as the U.S.A. and Australia.

The site provides clear access to the terms of contract, and cross-references to relevant law;  but there is no access to prior versions.  The ordering process, and the main variants to it, are explained in an accessible and consumer-sympathetic manner.  Cancellations and returns terms are clear, are regulated by law, but exceed the statutory minimum. 

Warranties and liabilities are not clear, but this is mitigated by the fact that they are subject to German consumer law.  No information is provided about recourse to external regulators in the event that a consumer is dissatisfied with their dealings with the company;  but considerable effort appears to have been invested in avoiding that happening.

Information

•
Corporate Identity and Location

The Kontakt page provides address, telephone-numbers and email-addresses, as does the Zahlungs- und Lieferbedingungen (Payment and Delivery Conditions) page and the Ruecknahmegarantie  (Return Guarantee) page.

The company-name is shown as Delticom AG, and Autoteile-meile.de appears to be a business-line or brandname rather than a company.

•
The Goods or Services

The site denies responsibility for goods matching their descriptions: "Die Nutzung der Internetportale erfolgt auf Ihr eigenes Risiko; insbesondere übernehmen wir keine Haftung bezüglich der Ergebnisse, die durch die Nutzung der Internetportale erzielt werden können und für die Richtigkeit der im Rahmen der Internetportale erhaltenen Informationen".

-
appropriate description

-
safety-related information

-
any constraints on sale

-
any constraints on use

•
The Delivery Process

-
order tracking

A further email is sent when the article leaves the warehouse:  "Wenn die Artikel das Lager verlassen - wenn keine Engpässe bestehen etwa 1 bis 2 Tage später - erhalten Sie eine Rechnung, die auch gleichzeitig als Auftragsbestätigung dient"

•
Accessibility of Terms of Contract

The page-headers and page-footers provide access to "AGB" and "Unsere (our) AGBs".  AGB means Allgemeinen Geschäftsbedingungen or general commercial conditions.  

This links to a 3-page PDF file dated 12 June 2006.

This incorporates by explicit reference the Zahlungs- und Lieferbedingungen page, which provides delivery, returns and payment conditions.

The Bestellen (Ordering) page refers to the "Allgemeinen Geschäftsbedingungen (AGB)" (General Commercial Conditions), but provides no link.

The Terms refer to Delticom (the company rather than the business-name), which is correct in law, but could confuse some consumers.

The examples all refer to tyres, although Autoteile-Meile.de implies car-parts rather than, or at least much broader than, just tyres.  That could also confuse some consumers.

Mention is made of the relevant law –  § 305 BGB.  It took about 5 clicks (via Google and Wikipedia) to reach the law that regulates the contract – § 305 Abs. 1 DER Bürgerliches Gesetzbuch (BGB): Gestaltung rechtsgeschäftlicher Schuldverhältnisse durch Allgemeine Geschäftsbedingungen, at:

http://bundesrecht.juris.de/bgb/BJNR001950896.html#BJNR001950896BJNG023401377

-
after transacting

-
long-term, version-numbered and dated

Terms of Service contain:

-
the date of applicability of the current version, but no version-number

-
no indication of whether and when changes have been made

-
no link back to previous versions or differences between versions

•
Completeness of Conditions

•
Clarity of Conditions:

-
price

-
payment

-
security

-
retraction or termination of contract

An opportunity exists to correct an error in an order, either by email or web-form.  This requires the email-address and the nominated password as authentication.  The page is at deltibestellung.de, and displays the name ReifenDirekt.de (Tyres Direct), with "powered by Delticom" in small-print (in English).  This could cause some concerns to a nervous customer.

An option is provided to request a 7-day 'stay of execution' on the order ('Bedenkzeit'), during which time it can be cancelled/withdrawn ('stornieren').  This may be a requirement of law – this was not checked.

-
warranties and guarantees

The site denies warranties and liabilities in relation to information on the web-site: "Die Nutzung der Internetportale erfolgt auf Ihr eigenes Risiko; insbesondere übernehmen wir keine Haftung bezüglich der Ergebnisse, die durch die Nutzung der Internetportale erzielt werden können und für die Richtigkeit der im Rahmen der Internetportale erhaltenen Informationen".

-
any after-sales service

-
contingent liabilities

•
Ability to Switch to Phone, Fax or Mail

Yes

•
Acknowledgement / Confirmation of Transaction

Yes:  "Sobald Sie diese abgeschickt haben, finden Sie in Ihrem E-Mail-Postfach die Bestellbestätigung (wir bestätigen den Eingang Ihrer Bestellung) mit allen Daten zur Kontrolle und als Unterlage"

-
at user's option (i.e. email-address not mandatory)

Not tested, but provision of an email-address would appear to be mandatory for web-based ordering.

•
Legal Context

The AGB states that German law applies:  "Es gilt ausschließlich das Recht der Bundesrepublik Deutschland".

It also states that the UN Convention does not:  "Die Anwendung des Einheitlichen UN-Kaufrechts (Übereinkommen über Verträge über den internationalen Warenverkauf v. 11.04.1980) ist ausgeschlossen".

Conditions

•
Appropriate Undertakings re Product Quality

None are apparent.  They may be imposed by German law.

•
Appropriate Undertakings re Fulfilment Quality

None are apparent.  They may be imposed by German law.

•
Appropriate Conditions re Contingent Liabilities

This does not appear to be covered by the documents.  They may be imposed by German law.

•
Appropriate Conditions re Return and Refund/Credit

Zahlungs- und Lieferbedingungen page provides an overview, and Unsere Rücknahmegarantie (Our Return Gaurantee) provides details.  The pages identify the specific law that regulates the activity (gesetzlichen Widerrufsmöglichkeit gemäß § 312b BGB), and establishes a consumer right to return goods within 14 days.  The AGB and Ordering pages provide details of the extended 30-day period during which returns are accepted (but during which the consumer is responsible for transport costs).  It does not apply to goods that have been fitted to a vehicle.

Security

•
Funds

•
Payment-Related Data, in particular credit-card details

•
Personal Data

A separate Privacy Policy exists ('Datenschutz), which is addressed in a separate study.

•
Pseudonymity

There appears to be no express requirement for an identity to be used that is supported by official documentation;  but it may be difficult in practice to use a pseudonym.

Payment is by credit-card, cheque, Giro or cash at the Hanover site, and hence it appears that incidental disclosure of identity can be avoided.

•
Malware

No statement apparent

Choice

•
Flexibility of Terms

Generally, none apparent.

•
Notice of Changes to Terms

None apparent.

•
Negotiability of Changes to Terms

None apparent.

Consent (not opt-out arrangements or a fixed condition of contract)
•
re the transaction

-
clarity of the point of contract

A clear statement is provided on the Ordering page: ("Zum Schluss bestätigen Sie Ihre Bestellung mit Ihrem Namen und [mittels einer Taste namens "Fertig stellen"] "unterschreiben" somit quasi den Kaufvertrag").

On the other hand, that only creates a Bestellung (purchase order).  The AGB states that the Acknowledgement does not represent acceptance of the order.  The contract becomes active only once the customer has received and accepted the goods, at the latest after the expiry of the 14-day return period ("diese Eingangsbestätigung stellt keine Annahme der Bestellung dar. Der Vertrag wird mit Erhalt der Ware durch Ihre Billigung wirksam, spätestens jedoch nach Ablauf dieser 14- tägigen Rückgabefrist").  This creates considerable doubt about what legal rights either party has in the meantime (and also creates confusion between the statutory 14-day return-period and the company-declared 30-day period).  Possibly German commercial law regulates the relationship during the limbo-land of post-order to pre-acceptance-of-the-goods.

•
re data collection and usage

Recourse

•
Enquiry and Complaints Process

-
accessibility

The Kontakt page provides addresses, phone-number, and email-addresses. 

-
copy to consumer's email-archive

-
responsiveness to enquiry or complaint

-
acknowledgement

Not tested.

-
resolution

Not tested.

•
Restitution

-
product quality shortfalls

-
own products and services

-
third-party products and services

-
fulfilment quality shortfalls

-
payment errors

•
External Complaints Mechanisms

-
information provided about them

No evidence of any information.

-
prompt and appropriate communications with regulators

No evidence of any undertakings in that regard.

Redress

•
Law (not mere 'self-regulation')

The AGB states that German law applies:  "Es gilt ausschließlich das Recht der Bundesrepublik Deutschland".

It also states that the UN Convention does not:  "Die Anwendung des Einheitlichen UN-Kaufrechts (Übereinkommen über Verträge über den internationalen Warenverkauf v. 11.04.1980) ist ausgeschlossen".

•
Enforcement Accessibility

-
a jurisdiction convenient to the consumer

Appropriate for German consumers generally, which is the target-market.  Less appropriate for Austrian and Swiss customers, but links to other sites are provided.

-
limited formality, delay and expense

Unclear what processes are available.

•
Enforcement Scope

All aspects are unclear on the site, although processes under German consumer law may be readily discoverable on government sites.

-
action available for restitution, costs, damages and exemplary damages

-
action available re misrepresentation

-
action available re non-compliance with undertakings

-
class action available

•
Application of the Law

